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The Swiss Supreme Court recently ruled that when an expert determination agreement
coexists with an arbitration agreement, parties intending to submit to the expert legal
disputes arising in the context of the expert determination must expressly state this
intention in the expert determination agreement (or presumably in the terms of
reference of the expert).(1)
Swiss law dissociates arbitration from expert determination from the perspectives of
both governing law and challenge proceedings. Therefore, it is paramount to ascertain
in each case whether a given determination is an arbitrator's determination or an expert
determination.
Facts
The purchasing company bought the entire share capital of a machine and equipment
production company from the sellers. It also concluded a commission agreement with
one of the sellers (Seller A). Among other things, the commission agreement
authorized the company to use the brand registered under Seller A's name against
payment of a 3% commission over all confirmed orders. The commission was to be
calculated on the basis of annual statements duly certified by an independent auditor
appointed by the parties.
The commission agreement provided that, in case of a discrepancy between the
annual statements and the auditor's certification, the latter would prevail. The
commission agreement also included an arbitration clause for any dispute, "arising out
or in connection" with the commission agreement.
Following the parties' persistent disagreement on the reporting of certain orders in the
certified annual statements, the auditor referred them to negotiation or arbitration
without taking a position.
Seller A filed for arbitration. The purchaser contested the jurisdiction of the arbitral
tribunal on the grounds that the matter should to be referred to the exclusive and final
determination of the auditor.
The arbitral tribunal issued a prejudicial and partial award, whereby it admitted its
jurisdiction and acknowledged as a matter of principle that the disputed orders should
be included in the annual statement.
Decision
The Supreme Court upheld the arbitral tribunal's finding on jurisdiction. It considered
that, in the case at hand, the auditor's mission was that of an expert in an expert
determination, and not that of an arbitral tribunal. More particularly, it considered that the
auditor's mission pertained exclusively to the certification of annual statements, and
that it was not established that the parties had entrusted the auditor with the final
determination regarding the inclusion of the disputed orders in the certified annual
statements. Such determination should therefore be the exclusive responsibility of the
arbitral tribunal.
Reasoning and Comment
Pursuant to the consistent case law of the Supreme Court,(2) the agreement of expert
determination pertains to substantive law, whereby the parties ask an independent and

Reasoning and Comment
Pursuant to the consistent case law of the Supreme Court,(2) the agreement of expert
determination pertains to substantive law, whereby the parties ask an independent and
impartial third party to issue a final and binding determination on certain technical
factual or legal questions. Such agreement is governed by the substantive law
applicable to the relationship in connection with which the determination is requested,
and not by arbitration law It is generally admitted that the annulment of an expert
determination can be sought exclusively through an ordinary proceeding subject to the
demonstration of gross unfairness, arbitrariness and, on the merits, in the event of
serious inequity, erroneous statement of facts or on the grounds of impaired consent.(3)
Albeit final and binding on the parties and adjudicators, the expert determination has no
res judicata effect and is not immediately enforceable; it must be endorsed in a
judgment or an award.(4)
In contrast and according to the Supreme Court, arbitration award involves the judicial
determination of proper claims(5) and is vested upon its issuance with a res judicata
effect. An award can be modified only under the restrictive conditions of a revision
proceeding and can be annulled on the limited grounds listed in arbitration law. Under
Swiss arbitration law and the 1958 Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, an arbitral award is immediately enforceable without any
further judicial endorsement.
In practice, however, it is often difficult to differentiate between arbitration and expert
determinations. Courts and tribunals rely primarily on:
l
l
l

the terms of the parties' agreement;
the extent of the third party's authority; and
the immediate enforceability of the final determination.

The Supreme Court has rejected the idea of a presumption in favour of either institution.
(6)

In the case at hand, the Supreme Court noted the absence of any evidence showing the
parties' intent that the expert determination should include the determination over legal
disputes. It further found in favour of an expert determination based on the nature and
extent of the mission attributed to the auditor (certification of the annual statements),
and the existence of an arbitration clause for any dispute arising from the commission
agreement. The Supreme Court considered that under these circumstances, any final
determination of legal disputes arising in the context of the expert determination, such
as the inclusion of the disputed orders in the certified annual statements, should lie
with the arbitral tribunal.
For further information on this topic please contact Frank Spoorenberg at Tavernier
Tschanz by telephone (+41 22 704 3700) or by fax (+41 22 704 3777) or by email
(spoorenberg@taverniertschanz.com).
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