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Introduction
In challenge proceedings against arbitral awards, the Supreme Court is not authorised
to make corrections or amendments in respect of the findings of facts made by the
arbitral tribunal (Articles 77(2) and 105(2) of the Federal Tribunal Statute), unless one of
the grounds listed in Article 190(2) of the Private International Law Act is invoked
against the factual findings or new facts or evidence must exceptionally be taken into
account (revision).
The Supreme Court recently refused to review the merits of a challenge against an
arbitral award in which the arbitrators had declined jurisdiction after having established
the parties' common intent to terminate the arbitration agreement.(1) It held that the
establishment of the parties' real and common intent constituted an issue of fact and
assessment of evidence. In principle, issues of facts and assessment of evidence are
not within the Supreme Court's purview. Hence, they cannot be reviewed in a
jurisdictional challenge against an arbitral award.
The Supreme Court also ruled that the arbitral tribunal's exceptional duty to advise the
parties before relying on a ground which was not submitted in the proceedings does
not apply to the establishment of facts.
Facts
The dispute arose out of a distribution agreement between three parties (A, B and C)
containing an arbitration clause. A, B and C decided to annul the entire agreement,
including the arbitration agreement. Subsequently, a new distribution agreement was
entered into between A, B and a new party (D), followed by an additional distribution
agreement between the same parties. A, B and D also entered into a side letter under
which D accepted to assume "all commitments, obligations and litigations out of the
business of [C]", and into a settlement agreement under which D waived certain claims
that it had raised against A and B before state courts. Subsequently, C brought claims
under the original distribution agreement before state courts against A and B. A and B
then raised an objection of arbitration and commenced an arbitration under the Rules
of Arbitration of the International Chamber of Commerce, seeking a declaration that C
had no claims under the original distribution agreement or in connection with its
termination. The arbitral tribunal denied jurisdiction in an award which was then
challenged by A and B.
Decision
The applicants challenged the arbitral tribunal's interpretation of the parties' agreement
to terminate their original agreement. They contended that this interpretation was
untenable and violated the principle of autonomy of arbitration agreements.
The Supreme Court rejected this argument. First, it explained that the termination of
arbitration agreements is subject to no formal requirements.(2) It then recalled that the
interpretation of arbitration agreements follows the principles applicable to the
interpretation of private declarations(3) and held that: "[i]f the court of lower instance
establishes the content of a contract based on the parties' joint actual intent, it is a
finding of fact which in principle binds the Supreme Court."(4) In application of these
principles, the Supreme Court found that the arbitral tribunal's conclusion relied not on
a normative interpretation, but on a subjective interpretation establishing that the
parties' common intent was to terminate the arbitration agreement which, as a finding
of fact, was binding on the Supreme Court.(5)
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The Supreme Court further rejected the applicants' argument that the arbitral tribunal
had violated their right to be heard in issuing a decision which would have taken them
by surprise. Whereas arbitrators may, as an exception, be under a duty to advise the
parties when they consider basing their decision on a provision or a legal consideration
that was not raised during the proceedings, the Supreme Court made it clear that this
exceptional duty does not apply to the establishment of facts.(6) Since the applicants'
argument pertained precisely to the establishment of facts, the Supreme Court rejected
the argument.
For further information on this topic please contact Frank Spoorenberg or
Daniela Franchini at Tavernier Tschanz by telephone (+41 22 704 3700), fax (+41 22
704 3777) or email (spoorenberg@taverniertschanz.com or
franchini@taverniertschanz.com). The Tavernier Tschanz website can be accessed at
www.taverniertschanz.com.
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